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Dear editor 

ecently, the coronavirus (covid19) outbreak 

has become pandemic which raised and 

highlighted many hygienic, managerial, economic 

and cultural arguments, however, with regard  

to legal arguments there has been little 

considerations. The purpose of this article is to 

explain the new legal conditions created by the 

crisis of Covid-19 in the legal system, (especially 

regarding the obligations and duties of 

governments). In this article the author tries to 

shed more lights on legal arguments: 

1) This outbreak once again necessitates the 

importance of the “Right to health”. This right is 

mentioned both in Human Rights Declaration and 

the International Covenant on Economic, Social and 

Cultural Rights, article twelve (1). It entails rights 

like: Having drinkable and clean water, nutritious 

and enough food, enjoying   a good public health, 

care and basic hygienic and treatment services and 

supports, health insurance, accessibility to essential 

medicine. Right to health is placed in the second 

generation of human rights resolution but it is 

closely related to the right to life and hence relevant 

to the first generation. On the other hand, this right 

is closely related to the right to healthy 

environment, we can conclude that it is also relevant 

to the third generation of human rights. All human 

beings must enjoy such right everywhere, anytime 

without any restrictions. In order to provide the 

opportunity for people to have these rights, 

"governments are under obligation of means" to 

provide the necessary means and pool all their 

resources to uphold that right (2). 

2) Another vital and serious duty for all 
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governments is “healthcare providing”. In the 

constitutions of many countries, having the right to 

enjoy proper welfare and health service are regarded 

as a public right. (For example, the Article 21 and 

43 in Iran’s Constitution, Article 21 in Greek’s 

Constitution and article 34 in Korea’s Constitution). 

The Article 36 in Korea’s Constitution says: The 

government attempts to prevent disasters and 

protect the citizens from the likely damages caused 

by disasters (3). 

3) In pandemic situations, all the international 

organizations and countries must come to the 

victim’s aid. In pandemic conditions all the 

countries must co-operate closely to overcome the 

disaster, they should work on exchanging 

information and experiences or provide medical 

and medicinal help to each other. The host country 

should call for help and accept any humanitarian 

help offered by the world community.  

States, due to their sovereignty, have the 

obligation to protect the people living in their 

territory and assist them during natural disasters. 

The reality, however, is that all States have not 

sufficient and necessary power to assist their 

citizens. Therefore, in many cases humanitarian 

assistance without the cooperation of other states 

and international organizations is impossible. 

International Law Commission, for the importance 

of this issue, has studied on this subject for some 

years and finally provided a draft article and 

sending it to the general assembly. Under ILC draft 

affected state has obligation to make available 

humanitarian assistance for its own people and its 

consent is the essential element for receiving 

humanitarian assistance, although the affected  

state has no right to object to the assistance 

arbitrarily (4). 

4) We should welcome social, medical, logistics 

supports offered by NGOs as long as it is not 

regarded as interfering in the therapeutic and 

medical procedures. 

Article 9 (paragraph z) of the Iranian Crisis 

Management Law stipulates that the government is 

obliged to develop the participation of NGOs in 

crisis management and to use their potential (5). 

5) Governments’ duties and actions are varied 

and include: immunization and vaccination of 

vulnerable people, educating people, helping to 

improve the nutrition, keep sick people and the 

ones in contact with them in quarantine, providing 

and preparing medical facilities and etc., … 

6) Medical care should be provided in a way that 

the patient has the right to choose the method. If 

there is any supplementary medicine or alternative 

cure process, the government should value the 

patient’s right to choose (2,6,7) unless it helps the 

severe outbreak. 

7) The main duty of the state authorities and 

managers before the crisis is to predict and warn, 

during crisis their duty is being present at the scene 

and provide reliable and precise information and 

reports to their higher-ups along with engaging in 

swift and necessary acts which they deem essential 

to tackle the crisis. After the crisis, they should 

help to find out the reasons behind the disaster and 

volatile situations caused by it to avoid such 

incidents in the future. 

8) If a patient is diagnosed with Covid19, 

reporting the case should be in an urgent priority. 

Notifiable diseases are those which their 

occurrence is so important that must be reported 

through telephone, fax, or letter to medical 

authorities so they have to immediately record this 

case and report it to higher authorities.  

9) During disastrous situations, governments set 

some limits for the people like quarantine or 

limited commuting. The origin of these restrictions 

and laws are government cabinet or a decree. In 

these dipterous situations, The Decree will replace 

the usual rules and regulations and must be obeyed 

and enforced. It is noteworthy to say that the 

restrictions must be for the betterment of the 

people and it must be temporary. 

According to Article 79 of the Iran Constitution, 

although the establishment of martial law is 

prohibited, in the event of a war or emergency, the 

government has the right to impose restrictions 

temporarily. Imposing restriction should be with 

the approval of the Islamic Consultative Assembly 

and its duration cannot be more than thirty days. If 

the urgency persists, the government is obliged to 

obtain permission from the parliament again )8). 
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10) In many countries and based on their 

Constitutions, in time of such disastrous situations 

the Government can use the army and their 

facilities to help people. So, using these facilities is 

not just a good advice but a duty and a must (8). 

11) After the crisis, there can be fact finding 

investigations to find out any probable negligence 

or recklessness by authorities or responsible 

agents. In cases related to executive organizations, 

people can sue in administrative courts and 

demand compensation. (Article 173 Iran 

constitution)Public courts of Law will take care of 

nongovernmental cases, that administrative 

authorities are not involved. 

12) For suing authorities who neglected their 

duties towards people and the society in 

international law forums, the UN in May 5, 2013 

amended a protocol to human rights social laws 

that makes it possible for people to pursue their 

complaint in international commissions, however 

many countries have not adopted this additional 

protocol yet. 

13) At time of crisis, there will be changes to 

contracts between legal persons for example 

terminating the contracts of the employees by the 

employer based on force majeure (unforeseeable 

circumstances that prevent fulfilling a contract). In 

such situations, the government must act as a 

mediator, stabilizer or even assume a 

compensatory role to ease the situation, provide 

unemployment insurance or offer the employers to 

keep their employees in exchange for receiving  

special aids by the government. 

Bayat believes that sometimes the crisis - covid-

19 crisis - does not make the fulfillment of 

obligation impossible, make it difficult. 

In some legal systems, alongside the force 

majeure debate, the issue of hardship is raised. 

This means that obligation is difficult but possible. 

In the framework of Iranian legal system, this issue 

has not been fully introduced and has no general 

rules (9). 

 Bayat (9) states that an issue in order to be a 

force majeure, three characteristics should be 

existed together: 

1- Externality: This means being outside the will 

of the committed parties. In other words, an 

accident has occurred and has nothing to do with 

the parties (seller, contractor, etc.). 

2- Unpredictability: This means that an ordinary 

human being in that area cannot predict it. In fact, 

it is unpredictable. 

3- Irresistibility: This means that the committed 

party cannot fulfill his obligation due to the 

existing circumstance and the fulfillment of the 

obligation becomes impossible, so that it cannot be 

done in any other way. 

Therefore, it is not possible to issue a general 

verdict on the force majeure of the Corona crisis. 

Rather, it should be considered whether Corona 

has impeded your commitment or not (9). 

According to Article 9 of the Iranian Civil Code, 

the treaties concluded by the government with 

other states are binding (in accordance with the 

law) (10). Therefore, all international conventions 

signed by Iran and containing requirements for the 

right to health are binding. 

The government must mobilize all its potentials 

and accept the assistance of other governments and 

NGOs, except in very rare cases. Regarding the 

introduce of any restrictions on traffic and 

business, the government should consider two 

important factors: 1- It is in the public interest. 2- 

It is temporary and not permanent.  

Regarding the contract between the employer 

and the employee, the force majeure rule should 

not lead to the permanent dismissal of workers due 

to the crisis conditions. 

At the same time, the interests of employers who 

are the cornerstone of economic production should 

also be taken into account. Here the government 

can maintain a balance.  
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